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Children and Young People’s Commissioner Scotland. 
 
Established by the Commissioner for Children and Young People (Scotland) Act 
2003, the Commissioner is responsible for promoting and safeguarding the rights of 
all children and young people in Scotland, giving particular attention to the United 
Nations Convention on the Rights of the Child (UNCRC). The Commissioner has 
powers to review law, policy and practice and to take action to promote and protect 
rights. The Commissioner is fully independent of the Scottish Government. 

We welcome the opportunity to provide this input to the Committee.  

Decision making 

To ensure that children’s rights are recognised and respected when decisions are 
made, a Children’s Rights Impact Assessment (CRIA) must be developed and 
considered before decisions are made and the CRIA should be reviewed at every 
stage.  Although the Scottish Government has published CRIAs in relation to some 
of the decisions taken to respond to the closure of schools, their use has been 
limited.  We commissioned the Observatory of Children’s Human Rights Scotland to 
undertake an independent CRIA1 which looked at the impact the Covid-19 pandemic 
had on children’s rights in several areas, including education2. We have drawn on 
this independent CRIA and other work undertaken by our office to inform the 
response below.  

Return to school 

In June 2020, we provided the Scottish Government Education Recovery Group with 
a human rights briefing to help inform their work3.  There is a duty on the state to use 
the maximum resources to the fullest extent possible to secure the delivery of rights.  

Every child under the age of 18 has a right to an education which develops their 
personality, talents and mental and physical abilities to their fullest potential; that 
teaches them to respect human rights; and prepares them for life4.  Although the 
Scottish Government did not invoke the statutory powers in the Coronavirus Act 
20205, the advice to close schools in March 2020 was seen to be a necessary and 
proportionate response to the emergent Covid-19 pandemic.  In the circumstances, 
there was little opportunity for education providers to anticipate and plan for that 
eventuality, or to mitigate against the immediate impacts of school closures on the 
children affected.  That is not the case now.  It is possible that some schools may 
close again, on short notice, over the coming months.  The Scottish Government has 
a duty to ensure that the education system, children and families are prepared for 
this, and lessons are learned from their experiences of the effects of having limited 
or no educational provision for 5 months.   

                                                           
1 Independent Children's Rights Impact Assessment See Appendices XX and XX ( education and ASND)  
2 The pandemic’s impact on: Children and young people’s education 
3 Return to School Planning: A human rights briefing paper for the Education Recovery Group and other 
education decision makers 
4 Article 28 and 29 UNCRC 
5 Coronavirus Act 2020, Schedule 16, Part 2, para8 LINK 
https://www.legislation.gov.uk/ukpga/2020/7/schedule/16/part/2/crossheading/closure-of-schools-etc-and-
further-and-higher-education-institutions 

https://cypcs.org.uk/coronavirus/independent-impact-assessment/
https://cypcs.org.uk/coronavirus/independent-impact-assessment/pandemic-impact-children-young-people-education/
https://cypcs.org.uk/wpcypcs/wp-content/uploads/2020/06/Return-to-School-Planning-Briefing.pdf
https://cypcs.org.uk/wpcypcs/wp-content/uploads/2020/06/Return-to-School-Planning-Briefing.pdf
https://cypcs.org.uk/rights/uncrc/full-uncrc/
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Individual children, and in some cases whole classes have already been asked to 
self-isolate since returning to school last month.  It is likely that the number of 
children impacted by this will increase over the coming winter months.  We 
acknowledge the significant work which has been done by the Scottish Government 
and educational providers to increase the availability of digital devices, internet 
access and online learning. Progress has been made in increasing the offer via 
eSgoil, but we note that at present this resource is only available as revision support 
for Senior Stage pupils.  Online learning support is still very limited and inconsistent 
across schools.  

Online materials do not replace the differentiated learning and individual support 
provided at schools and early years centres, particularly for children who have 
additional support needs, are living in poverty, or have other barriers to learning.   

The Scottish Government must ensure that schools have sufficient resources to 
ensure the right to education; and provide learning opportunities for all children who 
are unable to attend school.   It is likely that all schools will have additional staffing 
and resource requirements for the foreseeable future and is essential that budgets 
and resources are appropriately managed, in accordance with Article 4 of the 
UNCRC.   

Since the Scottish Government published its plans for all schools and early years 
centres to reopen, our office has been alerted to a number of concerns from parents, 
young people and school staff, about whether sufficient measures would be put in 
place to ensure it was safe for children to return to school. Many have reported their 
concerns about inconsistent messaging and practice across different local authority 
areas and confusion between guidance and legal regulation. These included reports 
of schools refusing children access to drinking water. 

Following the release of updated World Health Organisation (WHO) advice5 on the 
wearing of face coverings by young people in the community, guidance for Scottish 
schools was updated to recommend the wearing of face coverings by children in 
secondary schools, at times where physical distancing is not possible. We produced 
advice for children and young people on their rights and called on schools to involve 
children in decisions about when and where face coverings should be worn and to 
take a sensitive approach that took account of issues such as poverty and disability. 
It is important that the Scottish Government makes CRIA based decisions, providing 
clarity, and setting out evidence that these are proportionate, necessary, lawful and 
time limited steps.   

2021 exam diet 

We have raised concerns about the impact on young people of the cancellation of 
the 2020 exam diet and the resultant alternative model introduced by the Scottish 
Qualifications Authority (SQA).  These are outlined in our submissions to the 
Education and Skills Committee and to the Independent National Qualifications 
Review6.  It is important that, in planning for the 2021 exam diet, lessons are learnt 
from the mistakes in 2020.  Not least, young people must be treated as rights 
holders, with a right to participate in decisions, and as the SQA’s key stakeholder.   

                                                           
6 https://cypcs.org.uk/wpcypcs/wp-content/uploads/2020/09/Priestley-Review-response.pdf 

https://cypcs.org.uk/wpcypcs/wp-content/uploads/2020/09/Priestley-Review-response.pdf
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All young people sitting exams in 2021 will have experienced a major interruption to 
their education, due to the closure of schools between March and August 2020.  For 
senior pupils, the new school year should have started in early June, not in August.  
We have heard from young people that their experience of the education and 
support schools provided during this time varied considerably and some young 
people were disadvantaged due to digital exclusion, caring responsibilities and the 
other disruptions to normal life experienced during lockdown.  This disproportionately 
affected children who already experience disadvantage in education – including 
those experiencing poverty; those with disabilities and other support needs; care 
experienced young people; young carers and in the case of senior pupils those who 
took on caring responsibilities for younger siblings.   

It is reasonable to expect that a significant number of young people will experience 
further interruption to their learning, due to illness or a need to self-isolate.  It may 
become necessary to close some schools, or to move temporarily in some areas to 
blended learning.  In either situation, there may be interruption to in-school 
assessments which would normally be used to inform teacher estimates.  On that 
basis, SQA’s planning must include the possibility that the 2021 exam diet may again 
be interrupted and that the amount of disruption to learning that individual young 
people experience may vary considerably. The appeals process for the 2021 exams 
should recognise this and be fit for purpose and directly accessible to young people.  

Counselling/wellbeing 

The impact that the pandemic is having on children and young people’s mental 
health has been highlighted in the independent CRIA7 and the Commissioner has 
emphasised the need for increased mental health support in schools.  We welcomed 
the Scottish Government’s commitment to put 350 new counsellors in place in 
schools, but were concerned to hear, in evidence to this Committee on 9th 
September, that the full offer may not be in place by the revised deadline of October.  
Even before the pandemic, we did not feel this was sufficient to meet the level of 
need for non-acute (community or tier 2) mental health support for children and 
young people.  We believe this area still requires additional investment to ensure all 
children and young people have access to a range of appropriate support.   

Additional Support Needs 

Disabled children and those with other support needs have specific rights within the 
UNCRC (Article 23) and the UN Convention on the Rights of People with Disabilities 
(UNCRPD – Article 24) to additional support to ensure their right to an education is 
realised.  There have been longstanding concerns, raised by our office and others, 
about the extent to which the needs of disabled children are met. This was subject to 
an independent review by Angela Morgan, the results of which were published in 
June 20208.     

In our briefing to the Scottish Government Education Recovery Group we highlighted 
the importance of individual assessment and planning, conducted with the 
participation of children and their parents and carers, to ensure children’s needs are 
met.  This will continue to be the case, since disruptions to education will be 
particularly challenging for some of these children; some will be at higher risk of 
                                                           
7 The pandemic’s impact on: Children and young people’s mental health 
8 Support for Learning: All our Children and All their Potential 

https://cypcs.org.uk/coronavirus/independent-impact-assessment/pandemic-impact-children-young-people-mental-health/
https://www.gov.scot/binaries/content/documents/govscot/publications/independent-report/2020/06/review-additional-support-learning-implementation/documents/support-learning-children-potential/support-learning-children-potential/govscot%3Adocument/support-learning-children-potential.pdf?forceDownload=true
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illness (including Covid-19) and many will require differentiated learning and 
additional support for them to continue to learn at home. 

We welcome the Scottish Government’s commitment to providing additional teaching 
staff in schools to help ensure children’s right to education continues to be realised.  
In order to provide an education environment that is safe and can meet the needs of 
children with disabilities and other complex needs, the state must use the maximum 
resources to the fullest extent possible to secure the delivery of rights.  
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For further information, please contact Megan Farr, Policy Officer  


